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%RZPDQ
V RWKHU FODLPV RQ DSSHDO DUH DOVR UHMHFWHG DQG GR QRW

UHTXLUH D OHQJWK\ GLVFXVVLRQ� $IWHU FDUHIXO UHYLHZ� ZH UHMHFW %RZPDQ
V
FODLPV WKDW WKH GLVWULFW FRXUW HUUHG LQ GLVPLVVLQJ KLV VH[XDO GLVFULPLQDWLRQ
FODLPV XQGHU 2�5�&� � ����� KLV DVVDXOW DQG EDWWHU\ FODLP DJDLQVW -DKQNH�
DQG LQ JUDQWLQJ -DKQNH
V PRWLRQ WR GLVPLVV KHU FRXQWHUFODLP ZLWKRXW
SUHMXGLFH� :H DOVR GHFOLQH WR DGGUHVV %RZPDQ
V FODLP WKDW WKH GLVWULFW
FRXUW HUUHG LQ QRW JUDQWLQJ VXPPDU\ MXGJPHQW RQ -DKQNH
V DEXVH RI
SURFHVV FRXQWHUFODLP WKDW ZDV GLVPLVVHG ZLWKRXW SUHMXGLFH� �>$@
YROXQWDU\ GLVPLVVDO ZLWKRXW SUHMXGLFH OHDYHV WKH VLWXDWLRQ DV LI WKH DFWLRQ
KDG QHYHU EHHQ ILOHG�� DQG� WKXV� LW ZRXOG QRW EH SURSHU WR UXOH RQ WKH
DEXVH RI SURFHVV FRXQWHUFODLP� 6KHUHU Y� &RQVWUXFFLRQHV $HURQDXWLFDV�
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%RZPDQ DSSHDOV WKH FRXUW
V KROGLQJ WKDW WKH 2KLR &RXUW RI &ODLPV

PXVW GHFLGH ZKHWKHU -DKQNH LV HQWLWOHG WR LPPXQLW\ SXUVXDQW WR 2�5�&�

� ����� 7KLV FODLP LV QRZ PRRW� KRZHYHU� EHFDXVH VXEVHTXHQW WR WKH

ILOLQJ RI WKH SDUWLHV
 EULHIV RQ DSSHDO� WKH 2KLR &RXUW RI &ODLPV KHOG WKDW

-DKQNH ZDV DFWLQJ RXWVLGH WKH VFRSH RI KHU GXWLHV ZLWK UHVSHFW WR WKH
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$W RUDO DUJXPHQW� DOWKRXJK QRW DUJXHG E\ %RZPDQ� WKHUH ZHUH

TXHVWLRQV UDLVHG DV WR ZKHWKHU %RZPDQ
V FODLPV WKDW -DKQNH FRHUFHG KLP

LQWR UHVLJQLQJ KLV SRVLWLRQ DV PDQDJHU RI WKH -DPHV $� 5KRGHV $WKOHWLF

&HQWHU� SDUW RI WKH 8QLYHUVLW\
V DWKOHWLF IDFLOLWLHV� DQG KLV UHVLJQDWLRQ IURP

KLV MRE DW WKH 8QLYHUVLW\ GXH WR KLV SHUPDQHQW GLVDELOLW\ FRXOG EH

FRQVLGHUHG FRQVWUXFWLYH GLVFKDUJHV� DQG� WKXV� WDQJLEOH HPSOR\PHQW

DFWLRQV� $ FRQVWUXFWLYH GLVFKDUJH H[LVWV �LI ZRUNLQJ FRQGLWLRQV ZRXOG

KDYH EHHQ VR GLIILFXOW RU XQSOHDVDQW WKDW D UHDVRQDEOH SHUVRQ LQ WKH

HPSOR\HH
V VKRHV ZRXOG KDYH IHOW FRPSHOOHG WR UHVLJQ�� 6HH <DWHV Y� $YFR

&RUS�� ��� )��G ���� ������ ��WK &LU� ������FLWDWLRQV RPLWWHG�� ,Q WKLV
FDVH� DV GLVFXVVHG EHORZ� -DKQNH
V DOOHJHG VH[XDO KDUDVVPHQW ZDV QRW
VHYHUH RU SHUYDVLYH DQG� WKHUHIRUH� %RZPDQ FDQQRW VKRZ WKDW D
UHDVRQDEOH HPSOR\HH ZRXOG KDYH IHOW FRPSHOOHG WR UHVLJQ�
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V FODLP WKDW WKH 6XSUHPH &RXUW LQ %XUOLQJWRQ ,QGXV�� ,QF�

Y� (OOHUWK� ��� 8�6� ��� ������� KHOG WKDW QR WDQJLEOH HPSOR\PHQW DFWLRQ
LV UHTXLUHG WR EH SURYHG LQ FDVHV ZKHUH WKH KDUDVVPHQW LV QRW VHYHUH RU
SHUYDVLYH �ZKDW XVHG WR EH UHIHUUHG WR DV TXLG SUR TXR VH[XDO KDUDVVPHQW�
LV ZLWKRXW PHULW� ,Q (OOHUWK� WKH &RXUW H[SODLQHG KRZ WKH WZR WHUPV DUH
UHOHYDQW ZKHQ WKHUH LV D WKUHVKROG TXHVWLRQ ZKHWKHU D SODLQWLII FDQ SURYH
GLVFULPLQDWLRQ LQ YLRODWLRQ RI 7LWOH 9,,�

:KHQ D SODLQWLII SURYHV WKDW D WDQJLEOH HPSOR\PHQW DFWLRQ
UHVXOWHG IURP D UHIXVDO WR VXEPLW WR D VXSHUYLVRU
V VH[XDO
GHPDQGV� KH RU VKH HVWDEOLVKHV WKDW WKH HPSOR\PHQW GHFLVLRQ
LWVHOI FRQVWLWXWHV D FKDQJH LQ WKH WHUPV DQG FRQGLWLRQV RI
HPSOR\PHQW WKDW LV DFWLRQDEOH XQGHU 7LWOH 9,,� )RU DQ\ VH[XDO
KDUDVVPHQW SUHFHGLQJ WKH HPSOR\PHQW GHFLVLRQ WR EH DFWLRQDEOH�
KRZHYHU� WKH FRQGXFW PXVW EH VHYHUH RU SHUYDVLYH�
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